Marinduque Province lawsuit on Marcopper Disaster


All,

Please circulate this information to others who may be interested. The Province's appellate argument took place Tuesday morning at the Federal Courthouse in San Francisco California. We believe that the argument went extremely well. The advocacy on behalf of the Province could not have been better, and the Judges seemed to be very in tune with the key issues. We will likely not receive the court's ruling for some time, perhaps weeks or even a couple of months.  Although there are never guarantees in litigation, we are cautiously optimistic that the court will rule in the Province's favor based on the strength of the Province's briefs and its oral argument yesterday. If the panel rules in favor of the Province, it can do one of three things: (1) the case could be returned to state court for trial; (2) the case could be returned to federal court for trial; or (3) the case could be conditionally dismissed in favor of the Philippines, and Barrick/Placer Dome would be forced to choose between litigating in Nevada and litigating in Marniduque. Any of these three options would be a victory for the Province.

For anyone who would like to hear the argument, simply go to http://www.ca9.uscourts.gov, click on "Audio Recordings," and select case number 07-16306.

The three-judge panel that heard the Province's argument included Judges Margaret McKeown and Sandra Segal Ikuta of the Ninth Circuit, and Judge Frederic Block, a visiting judge from the Eastern District of New York. In our estimation, the panel was very knowledgeable of the legal issues involved in the Province's case, and also very familiar with the facts of our particular case.

Each side was permitted 15 minutes to argue before the panel.  Attorney Jim McCarthy of Diamond McCarthy argued on behalf of the Province, while Attorney Jerrold Ganzfried of Howrey LLP argued on behalf of Barrick/Placer Dome.  Atty McCarthy opened the argument, and also reserved time to offer the court a summary of the case after Atty Ganzfried was finished. So the Province got the first and last word before the panel. The team of attorneys who helped Atty McCarthy prepare for argument included Atty Skip Scott, Atty David Ammons, and Atty Reda Dennis (me). This team represents only a small number of the people working tirelessly on this case on behalf of the Province.

The two issues before the panel were: (1) subject matter jurisdiction (did the district court have the authority to hear the case?); and (2)forum non conveniens (is Nevada the appropriate forum for the Province's case?).  Judge Sandoval of the District court held as to (1) that the court had jurisdiction because the Province's case implicated acts of the sovereign state of the Philippines.  As to (2), he held that Nevada was not an appropriate forum, that he could not consider the Philippines as an alternative forum, and that the case should be removed to Canada. It is the panel's job to determine whether these rulings constitute legal error, such that the Province's case should be sent back to the lower court for trial. The panel could send the Province's case back if it determined that either of Judge Sandoval's rulings was erroneous.
SUBJECT MATTER JURISDICTION
After Atty McCarthy provided the court with an overview of the two issues, the argument began with subject matter jurisdiction. The panel's questions to Atty McCarthy on jurisdiction were very good questions, and afforded Atty McCarthy the opportunity to really explain what the case was about: namely, the tortious and unlawful acts of a foreign corporation that caused serious damage to the health, welfare, and natural resources of a Philippine province.  The questions centered around the issue of whether the Province's complaint against Barrick/Placer Dome implicate acts of the Philippine government..

The act of state issue is important, because it determines whether the case should have been left in the state court where the Province originally filed, or whether Judge Sandoval had the authority to hear the case. Judge Sandoval would only have authority to hear the case if acts of the Philippine state were implicated.  Atty McCarthy argued that the case should not have been removed from state court because no acts of state were implicated by the Province's complaint, which centers around the unlawful acts of a foreign corporation on Philippine soil.  Atty Ganzfried argued that the case necessarily implicates acts of the Philippine state because mining would not have been occurring in the first place were it not for the acts of the Marcos government.  However, Atty McCarthy pointed out, and Judge Block underscored, that whether or not mining should have been occurring was irrelevant because the mining permits given to Placer Dome allowed for mining, not the unlawful and environmentally destructive activities that Placer Dome engaged in within the Province. Citing precedent, Judge Block indicated that the test is whether the plaintiff's complaint turns on the validity or invalidity of a state's act, and the panel asked Atty Ganzfried to indicate where in the complaint such an act is in issue. They did not seem to be persuaded by the examples Atty Ganzfried tried to point to.  Atty McCarthy emphasized that the Province's case is simply about holding a foreign corporation responsible for unlawful acts it committed in the Philippines, therefore the district court had no jurisdiction over the case, and it should have been left in state court.  Interestingly, Judge Block suggested that perhaps Barrick/Placer Dome's only reason for removing the case in the first place was to seek dismissal of the case in a federal court. Atty Ganzfried neither confirmed nor denied that this was Barrick's strategy.
FORUM NON CONVENIENS
The argument on forum non conveniens centered around whether the court erred in refusing to consider the Philippines as an alternative forum in which to bring suit.  Atty McCarthy argued that the court had not only the authority to consider the Philippines, but also the responsibility. In failing to do so, Judge Sandoval skewed the analysis of the Province's available fora to such an extent that error was inevitable.  Judge Sandoval admitted that the Philippines was the best forum for the case, but refused to consider it because Barrick told him that he could not.  Judge McKeown asked Atty McCarthy what the harm would be in upholding Judge Sandoval's ruling, since it does not preclude the Philippines, but rather suggested that Canada would be better.  Atty McCarthy pointed out that at its core forum is a fairness question, and that no party should be permitted to try and limit the court's ability to consider any possible fair outcome. Refusing to consider the Philippines was fundamentally unfair, and Sandoval committed error when he allowed Barrick to limit his consideration only to Canada. Judge Block asked Atty. Ganzfried whether Barrick would consent to go to the Philippines voluntarily, and Atty Ganzfried said it would not because it was not obligated to go to the Philippines.  Judge Block further pointed out that the court has the authority to force Barrick to choose between litigating in Nevada and the Philippines. Atty Ganzfried had no response to this remark.

Atty McCarthy closed by telling the court that the Province chose Nevada as a forum for practical and appropriate reasons.  Although Barrick/Placer Dome would like the court to believe they are not in Nevada, the state houses Barrick's heart of operations, a fact the company brags about in its marketing publications.  The threshold question is whether the Province's choice of Nevada as a forum is reasonable, and suing a defendant where the heart of its operations are located is certainly a reasonable choice, and should be upheld.

The panel seemed very receptive to Atty McCarthy's discussion on both issues, sometimes even reiterating the points he made.  However, the panel pounded Atty Ganzfried with questions and barely permitted him to speak. I believe this is because they were not particularly pleased with the things he had to say.  As I mentioned, there are no guarantees in litigation, so we cannot say for certainty what the outcome will be. The case has always been a complicated one, and the panel will have to address many issues in its opinion.  However, the Province's attorneys, and particularly Atty McCarthy, did a fantastic job, and the Province's advocacy seemed to really resonate with the panel.

I will let you know when we have received a decision. Hope everyone is having a good week!

Reda M. Dennis | Associate
DIAMOND McCARTHY LLP
909 Fannin, 15th Floor
Houston, Texas  77010
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